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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SI ON

In re: RENE & VICKIE AGUI RRE, Case No. 94-20557
Chapter 13
Debt or .
/
APPEARANCES:
PETER BAGLEY FRANK R. VARGAS
Attorney for Debtors Attorney for Sagi naw

Aut omoti ve Credit Union
THOVAS W MCDONALD
Chapter 13 Trustee

MVEMORANDUM OPI NI ON ON CONFI RVATI ON OF
THE DEBTORS' CHAPTER 13 PLAN

The Debtors filed a voluntary petition for relief under
chapter 13 of the Bankruptcy Code on June 8, 1994. That date was
one day after they received their chapter 7 discharge in Case No.

94-20214.1

1This chapter 13 case was filed while the chapter 7 case was

still being adm nistered by the trustee. Although the trustee filed
a "No Asset Report,”™ on August 3, 1994, the case was still
technically open when this chapter 13 case was filed. |In fact, set

for hearing at the sane tinme as the confirmation hearing in this
case was the Debtors' notion in the chapter 7 case to avoid and
recover (ostensibly under 11 U S.C. 8522(h)) $1,610.24 of
involuntary transfers allegedly effected by a judgnent creditor

"Filing Chapter 13 during adm nistration of a Chapter 7 case, even
if not per se prohibited, has been considered by several courts to
be strongly indicative of bad faith for purposes of dism ssal under
11 U.S.C. 81307 and for purposes of the 'good faith' condition for
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In this case, Saginaw Autonotive Federal Credit Union
obj ected to the confirmation of the plan and so a full evidentiary
heari ng was conducted. The Debtor has the burden of proof on each
el ement necessary for confirmation of a chapter 13 plan. InreCaldwell,

895 F. 2d 1123, 1126 (6th Cir. 1990); seealsolnreLuchenbill, 112 B. R. 204, 208

(Bankr. E.D. M ch. 1990) (chapter 12); InreAdam,92 B. R. 732, 736 ( Bankr.
E.D. Mch. 1988) (chapter 12).

M. Aguirretestifiedthat when he and hiswi fe filedthe chapter
7 case, they owned a truck and a van. Duringthe course of the chapter 7
proceedi ng, they sought toreaffirmthis obligationw ththe credit union
with respect to the van but to surrender the truck. The credit union
refused to allow themto reaffirmthe debt for the van under these
ci rcunmst ances. Accordingly, when the chapter 7 case was concl uded, the
Debt ors were confronted by the possibility (pursuant tolnreBell,700 F. 2d
1053 (6th Cr. 1983)) of having both their truck and van repossessed. For
t hat reason, and after consultationw th their counsel, the Debtors fil ed
this chapter 13 case.

M. Aguirre alsotestifiedthat the famly's i ncone and expenses
as listedintheir chapter 7 case had not changed by thetine they filed

their chapter 13 case. The Debtors have been naking their chapter 13

confirmation in 11 U S.C. 81325(a)(3)." 1 K. Lundin, Chapter 13
Bankruptcy 81. 80 (2d ed. 1994); 5 W Norton, Jr., NortonBankruptcy Law and
Practice2d8115: 6 (1994) (" The better approach for a debtor consi deringthe
filing of a second or successive bankruptcy caseistowait until the prior
case has been cl osed beforerefiling. Such a debtor should be preparedto
denonstrate good faith in the subsequent Chapter 13 case.")
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interi mpaynents sincethis case was fil ed and have sone noney | eft over at
t he end of the nonth. Inasnmuch as all of M. and Ms. Aguirre's debts were
di scharged intheir chapter 7 case, theonly creditor |istedinthe chapter
13 caseis the credit uni on which hol ds sol el y aninremcl ai magai nst t he
van. (The truck was repossessed already). The entirety of the Debtors'
pl an, therefore, is to pay the val ue of the van, which the plan fi xed at
$12,500, tothe credit union, together withinterest at the contract rate.
Their plan is set to last a nere nineteen nonths.

Because the Debtors have the ability to fund a meani ngf ul
repaynent totheir (nowformer) unsecured creditors and had such an ability
even at the inception of their chapter 7 case, the Court determ nes t hat
this planwas not filedingoodfaith. 11 U S.C 81325(a)(3). Therefore,
the plan will not be confirmed.

| n MemphisBank&Trustv.Whitman,692 F. 2d 427, 432 (6th G r. 1982),
t he Court of Appeal s directed bankruptcy courts to exercise their broad
equi tabl e discretiontorefuseto confirma plan when good faith is not
firmy established. The Court expl ainedin subsequent opinions that a
pl et hora of factors shoul d be consi der ed when naki ng t he good f ai t h/ bad
faith determ nati on. SeelLuchenbill112 B. R. at 208-209 (citing the Sixth
Circuit precedents andlistingthe factors). O course, not all of the
factors are present in each case. After consi]deringthose factors which
are relevant (especially factors 1, 2, and 4-9 identified bylInreDoersam,849
F.2d 237 (6th Cir. 1988)), and as the finder of fact, the Court determ nes
that the plan was not proposed in good faith.
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When their chapter 7 case was filed, the Debtors had the ability
that they still have today to pay $165. 00 per week to a chapter 13 trustee,
who woul d di sburse it, | ess his comm ssi on and expenses each nonth, tothe
credit union on the van |l oan, yet still provide a 71 cent on the doll ar

returnto the general unsecured creditors.? |Instead of goingthat route,

2l f the Debtors had originally filed a chapter 13, providing for
weekly payments to the trustee of $165.00 and surrendering the truck
whi | e keeping the van, the plan mathematics woul d have | ooked |i ke
this:

$165 x 156 weeks = $25, 740. 00
Less:
Trustee conm ssion + expenses @ 7% $ 1,801.80

Attorney fee (UAWGM Legal Services Plan
is prepaid | egal insurance) $ 0. 00

Credit Union - van $13, 800. 00
(Ont ai ned from wor ksheet attached
to present plan, which figure
i ncludes $12, 500 principal +
$1, 300 interest)

Avai l able to pay to unsecured creditors $10, 138. 20

Since the total of all unsecured clains |listed in the chapter 7 case
was $16, 842, even if all creditors filed proofs of claim(sonething
which rarely happens), each creditor could have expected a
significant dividend. |In addition, in this district, confirmtion
occurs sone four or five nonths after a case is filed. Therefore,
the Debtors' interim paynents under 11 U S.C 81326(a) would have
resulted in an additional $1,841.40 ($165 x 12 weeks = $1,980 | ess
$138.60 trustee comm ssion and expenses). The result is that
creditors could have been paid an aggregate of $11,979.60
($10, 138.20 + $1,841.40) for a dividend of 71%

In fact, if the Debtors' notion to recover allegedly preferentia
transfers filed in their chapter 7 case, seen.1l, is nmeritorious, the
actual dividendto general unsecured creditorsinthefirst case hadit been
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t he Debt ors chose to di scharge their obligationsinchapter 7w thout a
nmeani ngf ul attenpt at repaynment, and then to obtai nthe benefits of chapter
13 wi t hout t he concom tant obligations. A though so-called chapter 20's are
not persef or bi dden, InreBarrett, 964 F. 2d 588, 589 (6th G r. 1992) (a "chapter
33": two successive 13's foll owi ng a chapter 7), 2when the debtors have t he
ability in their first case to make a neani ngful repaynment to their
unsecured creditors, and choose not to, they ought to be precl uded, absent
speci al or changed ci rcunst ances, from"gam ng" the systemby turningthe
"7" into a"20." See2 K. Lundin, Chapterl3Bankruptcy,85. 19 (2d ed. 1994)
("Adebtor with previous bankruptcy experience shoul d be prepared with

evi dence of changed circunstances justifying the repetitive filing."); cf.

Barrett (chapter 13 plan filed in good faith because the debtor's
circunstances had changed and now justified a chapter 13). Such
mani pul ation is properly frowned upon by npbst courts.

When asked why he di d not choosetofile achapter 13 originally,
M. Aguirre could cone up wi th no under st andabl e response. He coul d not

expl ai n any change i n ci rcunst ances (ot her than the fact that the credit

a chapter 13 woul d have been 73% ($11,979 +[$1, 610. 24 | ess 7%t rustee
comm ssion = $1,497.99] = $13,477.59 / [$16,842 + $1,610.42] {if the
transfers are recovered, the transferee is entitled to increase its
unsecur ed cl ai m protanto} = 73%

[ H owever, serial or nultiple filings are a factor indicative
of a lack of good faith for purposes of dism ssal under 81307 and
for purposes of the "good faith" requirenent for confirmation in
81325(a)(3)." 1 Lundin, Chapter13Bankruptcy at 8§1.81.
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uni on declined to negotiate areaffirmation agreenent).* There bei ng no
speci al or changed ci rcunst ances to expl ainthe chapter 13 on t he heel s of
a chapter 7 di scharge, the Court finds that the Debtors intendedto avoid
t he obl i gati on of payi ng unsecured creditors whil e obtainingthe benefits
of chapter 13 nonet hel ess and therefore that the plan was not filedin good
faith.

Accordingly, the Court will enter an order denyi ng confirnation

of the plan and dism ssing the case.

Dat ed: Oct ober 27, 1994.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

A0fF course a creditor is free to negotiate or not to negotiate
a reaffirmati on agreement with its debtor. InreBriggs,143 B. R 438,
450, 27 C.B.C. 2d 874 (Bankr. E.D. M ch. 1992); seealsolnreBrady,171 B. R. 635
(Bankr. N.D. Ind. 1994).



